El Segundo Police Department

Training Section
348 Main Street, EI Segundo, CA 90245
Phone (310) 524-2200

TRAINING BULLETIN

Date: September 22, 2015
Subject: ICE Detainers

OVERVIEW

Based on a recent federal court case decision' in the state of Oregon, along with ICE bulletins
and the published opinion of the CA Attorney General (14-01), ICE detainers are not to be
regarded as mandatory, and shall be treated as an agency REQUEST only. As such, arrestees
shall not be detained by this Department beyond their release date from other criminal charges
based solely on an ICE detainer, unless the detainer request is accompanied by
documentation of a judicially approved Probable Cause Determination (PCD) or by a court
issued warrant for the arrest or deportation of the arrestee.

If the arrestee is being held on an open charge, the ICE hold will be attached and the arrestee
sent to court on the open charge. Do not prevent an arrestee from being bonded out due to the
sole reason of having an ICE hold.

CA AG POSITION
Both the federal government and the CA Attorney General have taken the position that an ICE
Detainer is not a mandate. Local governments will expose themselves to liability in an effort to

support a federal regulation which is merely a request.

DIRECTIVE

Department Officers and jail staff are directed NOT to hold individuals or deny bond solely
based on ICE detainers. Officers are directed not to take individuals into custody based solely
on an ICE detainer. An ICE hold is solely a request and is not to be interpreted as a judicial
order. If the arrestee has an open charge, the ICE hold will be attached and the arrestee sent

to court on the open charge.

ATTACHMENTS: 1. AG Information Bulletin, 2. ICE Detainer

! Miranda-Olivares v. Clackamas County, April 11, 2014



Kamala D. Harris, Attorney General

California Department of Justice
CALIFORNIA JUSTICE INFORMATION
SERVICES DIVISION
Larry Wallace, Director, Division of Law

INFORMATION

BULLETIN

Enforcement
Contact for information:
Subject: No. 14-01
Responsibilities of Local Law Enforcement Agencies Larry Wallace, Director,
under Secure Communities and the TRUST Act ?5,52" o5 ptd Division of Law Enforcement
' 916-319-8200

TO: Executives of State and Local Law Enforcement Agencies

The purpose of this bulletin is to update information provided in Information Bulletin No. 2012-DLE-01,
dated December 4, 2012, titled “Responsibilities of Local Law Enforcement Agencies under Secure
Communities.” In that Bulletin, we outlined the responsibilities of state and local law enforcement agencies
regarding custody of undocumented immigrants subject to federal detainer requests. We clarified that federal
detainers issued under the Secure Communities program are not mandatory, but are merely requests
enforceable at the discretion of the local law enforcement agency holding the individual arrestee.

Since then, effective January 1, 2014, the “Transparency and Responsibility Using State Tools Act” (TRUST
Act) has been enacted into California law. (Gov. Code, §§ 7282, 7282.5; Stats. 2013, ch. 570.) The TRUST
Act limits the discretion of law enforcement officials to detain an individual pursuant to a federal immigration
detainer request unless certain conditions are met. Additionally, new federal case law has created legal risk
for local jurisdictions that voluntarily comply with an Immigration and Customs Enforcement (ICE) request to
detain an individual. In summary:

= Jurisdictions that choose to comply with ICE detainer requests may only do so in circumstances that
meet the TRUST Act’s enumerated conditions;

= The TRUST Act does not affect obligations under Health and Safety Code section 11369, which requires
federal notification when an arrest is made for specified controlled substances offenses and there is reason
to believe the individual may not be a citizen of the United States;

® New case law and the TRUST Act only limit discretion to detain individuals and do not affect local law
enforcement agency discretion to provide information to or otherwise cooperate with federal immigration
officials; and

® A federal court outside of California’s jurisdiction has held a county liable for damages where it
voluntarily complied with an ICE request to detain an individual, and the individual was otherwise
eligible for release. If courts with jurisdiction affecting California follow the decision reached by this
court, local law enforcement agencies may also be held liable for such conduct.

TRUST Act Conditions for Retaining Custody of Detained Individuals

The TRUST Act provides that continued detention pursuant to an ICE detainer request is authorized only if
two conditions are met. First, the continued detention must “not violate any federal, state, or local law, or any
local policy,” and second, the detainee’s criminal history must include one of the following:

= Has been convicted of a serious felony or violent felony identified in subdivision (c) of Section 1192.7
or subdivision (c) of Section 667.5 of the Penal Code or has been convicted of an offense that was
committed in another state which, if committed in California, would be punishable as a serious felony



or violent felony as defined by in subdivision (c) of Section 1192.7 or subdivision (c) of Section 667.5
of the Penal Code;

®  Has been convicted of a felony punishable by imprisonment in state prison;

= Has been convicted within the past five years of a misdemeanor for a crime that is punishable as either

a misdemeanor or a felony;
® Has been convicted at any time of a felony for any of the offenses listed in Government Code section

7282.5, subdivision (a)(3);

» [s a current registrant on the California Sex and Arson Registry;

» [s arrested and taken before a magistrate on a charge involving: (1) a serious or violent felony
identified in subdivision (c) of Section 1192.7 or subdivision (c) of Section 667.5 of the Penal Code;
(2) a felony punishable by imprisonment in state prison, other than domestic violence; or (3) a felony
for any of the offenses listed in Penal Code section 7282.5, subdivision (a)(3), other than domestic
violence; and the magistrate makes a finding of probable cause as to that charge;

= Has been convicted of a federal crime that meets the definition of aggravated felony under the federal
Immigration and Nationality Act, 8 U.S.C. §§ 1101(a)(43)(A)-(P); or

» Jsidentified by ICE as the subject of an outstanding federal felony arrest warrant.

(Gov. Code, § 7282.5, subd. (a).)

Only if both of these conditions are met, then local law enforcement may continue to detain the individual for
up to 48 hours (excluding Saturdays, Sundays, and holidays) to permit ICE to assume custody. If one of these
conditions is not satisfied, then an immigration detainer will not support the continued detention of an
individual otherwise eligible for release, and under the TRUST Act, the individual shall not be detained on the
basis of the detainer after the individual otherwise becomes eligible for release from custody.

The TRUST Act Does Not Affect Notification Obligations Under Health and Safety Code Section 11369

Health and Safety Code section 11369 provides that arresting agencies shall notify the appropriate federal
agency (ICE) when there is reason to believe that a person arrested for violating a specified controlled
substances offenses may not be a citizen of the United States. (See Health & Safety Code, § 11369.) The
listed offenses are violations of sections 11350, 11351, 11351.5, 11352, 11353, 11355, 11357, 11359, 11360,
11361, 11363, 11366, 11368 or 11550 of the Health and Safety Code. Compliance with section 11369 only
requires notification to ICE; it does not permit continued detention solely on the basis of an arrest for one of
the specified offenses above.

ICE and Federal Court Rulings Confirm That ICE Detainer Requests Are Not Mandatory

Again, satisfaction of the TRUST Act conditions for compliance with ICE immigration detainer requests does
not mean that compliance is mandatory. As we explained in Bulletin No. 2012-DLE-01, law enforcement
agencies in California are not required to fulfill an ICE immigration detainer. Recent court rulings and
correspondence from ICE’s Acting Director have further confirmed that ICE immigration detainers are not
mandatory. In a February 25, 2014, letter to Representative Mike Thompson, Acting ICE Director Daniel H.
Ragsdale stated that “[w]hile immigration detainers are an important part of ICE’s effort to remove criminal
aliens who are in federal, state, or local custody, they are not mandatory as a matter of law.”

In a March 4, 2014, ruling, the Third Circuit Court of Appeals held that ICE detainers are voluntary requests.
(Galarza v. Szalczyk (3rd Cir. 2014) 745 F.3d 634.) The court concluded that “immigration detainers do not
and cannot compel a state or local law enforcement agency to detain suspected aliens subject to removal” and
that the county in that case was “free to disregard the ICE detainer.” (Id. at pp. 636, 645.) The court specified



that settled constitutional law clearly establishes that immigration detainers must be deemed requests, citing
the Tenth Amendment concerns that were explained in Bulletin No. 2012-DLE-01. (/d. at pp. 643-645.)

A federal court in Oregon also recently held that ICE detainers are voluntary requests, relying on the
reasoning in Galarza and on this office’s December 4, 2012 Information Bulletin. (Miranda-Olivares v.
Clackamas Co. (D.Or. April 11, 2014, No. 3:12-cv-02317-ST) [2014 WL 1414305].) Accordingly, subject to
federal and state limitations described above, in circumstances where compliance with ICE immigration
detainers is permitted, an agency may use its discretion whether to devote resources to holding a suspected
undocumented immigrant on behalf of the federal government. California law enforcement agencies should
consider the merits of each request carefully, consider whether the individual may be dangerous and pose a
public safety risk, and take the course of action that best protects public safety.

Jurisdictions May Be Exposed to Liability If They Voluntarily Comply with ICE Detainer Requests

The Miranda-Olivares court held, consistent with Information Bulletin No. 2012-DLE-01, that local
authorities can choose to comply with a request from ICE, but are not required to do so by law. The court
also held that because compliance with an ICE detainer is voluntary rather than mandatory, a local agency
could violate the Fourth Amendment by detaining an individual solely based on the request of ICE, without
some other probable cause for arrest.

No state or federal court with California jurisdiction has yet ruled on whether detentions authorized under the
TRUST Act, but solely based on the request of ICE, violate the Constitution. If a California court adopts the
reasoning of the district court in Miranda-Olivares, local jurisdictions may be held liable for damages for such
a detention.

Further, compliance with the TRUST Act may not immunize local jurisdictions from liability. As described
above, the TRUST Act permits a law enforcement official to detain an individual on the basis of an
immigration hold after that individual becomes otherwise eligible for release from custody only if the
continued detention would “not violate any federal law . . ..” (Gov. Code, § 7282.5, subd. (a).) If continued
detention is found to violate the Fourth Amendment, it would therefore likely be no defense for the local
Jurisdiction to argue that it was acting under the authority of the TRUST Act.

Federal Case Law and the TRUST Act Do Not Limit Other Cooperation with Immigration Officials

The Miranda-Olivares holding and the TRUST Act only affect discretion to defain individuals. They do not
affect a law enforcement agency’s discretion to otherwise cooperate with federal immigration officials.
Specifically, law enforcement officials may provide information to ICE, including notification of the date that
an individual will be released, as requested on an immigration detainer form. Federal law provides that state
and local governments may not be prohibited from providing information to or receiving information from
ICE. (8 U.S.C. §§ 1373, 1644; see also 75 Ops.Cal.Atty.Gen. 270, 277 (1992) [concluding that a city may not
prohibit its officers and employees from cooperating in their official capacities with immigration officials].)
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DEPARTMENT OF HOMELAND SECURITY (DHS)
IMMIGRATION DETAINER - REQUEST FOR VOLUNTARY ACTION

Subject ID: 353604439 File No; 200 246 212
Event#  wsM1508001444 Date:  august 23, 2015
TO: (Name and Titie of Institullon - OR Any Subsequent Law FROM: (DHS Ofiics Address)

Enforcament Agency) ::,‘n:‘c\m,foza:cz DEPT, ggg - dunminﬁbon CA Bub Office

PRt B21OBTEEG o Sir>: CALBIB 0SS | [3ioon aviia mo s savo

Name of Subject; PEREZ-LOPEZ, TALEX YOBARRI
Date of Birth: 11/26/1980 Citizenship: EONDURAS Sex. ¥
1. DHS HAS DETERMINED THAT (mark &t [sast ane oplion in subssciion A and one oplion In subssciion B, or skip foseclion2); -

=T THE SUBJEG T IS AN IVMMIGRATION ENFORGENENT CRIORI TV BEGACSE AE onE - Inma o wi— A v et 5’?——

[J has engaged In or is suspscted of ferrorism or espionage, or otherwise poses a danger to national security;

[] has been convicted of an offense of which an element was aclive participation in a criminal street gang, as defined in 18 U.S.C. §
521(a), oris at least 16 years old and intentionally participated in an organized criminal gang to furiher ils illegal activities;

[J has been convicted of an offense classified as a felony, other than a state or lacal offense for which an essential element was the

. allen's immigration status; ..

[ has been convicled of an aggravated felony, as defined under 8 U.S.C, § 1101(a)(43) at the time of conviction;

[XI has been convicted of a “significant misdemeanor,” as defined under DHS policy; and/or

[0 has been convicled of 3 or more misdemeanors, not including minor traffic offenges and state or local offenses for which
immigration status was an essential element, provided the offenses arise out of 3 separale incidents. :

B. PROBABLE CAUSE EXISTS THAT THE SUBJECT IS A REMOVABLE ALIEN. THIS DETERMINATION IS BASED ON:

[ a final order of removal against the subject;

[ the pendency of ongoing removal proceedings against the subject;
[XI blometric confirmation of the subject's identity and a records check of federal databases that affirmatively indicate, by themseive
or in additian to other reliable information, that the subject either lacks immigration status or notwithstanding such status is

removable under U.S. immigration law; and/or

[] statements made voluntarily by the sublect to an Immigration officer and/or other reliable evidence that affirmatively indicate the

subject either lacks Immigration status or notwithstanding such stalus is removable under U.S. immigration law.

2. DHS TRANSFERRED THE SUBJECT TO YOUR CUSTODY FOR A PROCEEDING OR INVESTIGATION,
O Upon completion of the proceeding or Investigation for which the subject was transferred to your custody, DHS intends to resump
custody of the subject to complets processing.

IT §S THEREFORE REQUESTED THAT YOU:
« Serve a copy of this form on the subject and maintain custady of him/her for a perlod NOT TO EXCEED 48 HOURS beyond the
- {ime when he/she would otherwise have been released from your custody to ailow DHS to assume custody. This request takes
effact only If you serve a copy of this form on the subject, and It does not request or authorize that you hold the subject
beyond 48 hours. This request arises from DHS authoritles and should not Impact declslons about the subject's ball,
rehabllitation, parole, release, diversion, custody classification, work, quarter assignments, or other matters. L
nd

o Asearly as possible prior to the time yau otherwise would release the subject, please notify DHS by calling [Xu.s. Immigration
Customs Enforcament (ICE) or[JU.S. Customs and Border Proteclion (CBP) at 21383049235 .
If you cannot reach an official at the number(s) provided, please contact the Law Enfo t Support Center at: (802) 872-6020.

o Notify this offica in the event of the subject's death, hospitalization or transfer to an

O ifchecked: Pleasa cancel the detainer related to this subject previously sub
B 2258 WOJUCIK - IEA

(Name and tllle of Immigration Officar) / // ($gnature of Immigration Officen)
/

Va4 7
Notlce: If the subject Is taken into DHS custody, he or she may be remov:%éé the Ulrﬁled States. If the subject may be the victimj of a

crime or you want the subject to remain In the United States for a law enfoyzam ose, please notify the ICE Law Enforcament
Support Center at (802) 872-6020. You may also call this number if you Have any other questions or concerns about this matier.

TO BE COMPLETED BY THE LAW ENFORCEMENT AGENCY CURRENTLY HOLDING THE SUBJECT OF THIS NOTICE:

Please provide the Information below, sign, and return to DHS by malling, emalling, or-faxing a copy to
Local Booking/Inmate #: Est. release date/lime: Date of latest criminal charge/conviction:

Latest offense charged/convicted:

This Form |-247D was served upon the subject on , in the following manner:
O in person O by inmate mail delivery O other (please specify):
(Name and tille of Officer) (Stgnature of Officer)
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NOTICE TO THE DETAINEE .
meland Security (DHS) has placed an immigration detainer on you. An immigration detainer s a notice fo a
assume custody of you (afler you otherwise would be released from custody)
bacause there is prabable cause that you are subject to removal from the United States under federal immigration law. DHS |has
requested that the law enforcement agency that Is cumrently detaining you maintain custody of you for a period not to exceed 48 hours
beyond the time when you would have been released based on your criminal charges or convictions. If DHS does not take you [nto
custody during thls additlonal 48 hour perlod, you should contact your custodian (the agency thal is holding you now) to inquire
gbout your release. If you have & question or complaint regarding this detainer, please contact the ICE ERO Detention
Reporting and Information Line at (888) 361-4024. For complaints related to alleged violatlons of civil rights or civil liberties
connected to DHS actlvitles, please contact the Jolnt Intake Center at (877) 2INTAKE (877-246-8263). If you belleve you afe a
United States cltizen or the victim of a crime, please advise DHS by calllng the ICE Law Enforcement Support Center toll free

' at(865) 448-8903.

The Department of Ho
law enforcement agency that DHS Intends to

NOTIFICACION AL DETENIDO

El Departamsnto de Seguridad Naclonal (DHS) ha emitido una orden de detencién Inmigratoria en su contra, Una orden de deteficidn
inmigraloria es un aviso & la autoridad de seguridad publica que DHS tiene la intencién de asumir custodia sobre usted (despuég que
normalmente hublera sido liberado de su custodia) porque existe causa probable que usted esté sujeto @ ser removido de los Esfados
Unidos bajo la ley federal de inmigracién. DHS ha pedido que la autoridad de seguridad piblica que actualmente lo tiene detenido (o /la
mantenga en su custadia por un perlodo que no sobrepase 48 horas después del momento cuando usted hubiera sido liberado bgsado
en sus cargos o condenas criminales. SI DHS no lo toma bajo su custodia durante este periodo adiclonal de 48 horas, usted Hebe
contactar a la agencla responsable por su custodia (la que actualmente Io tiene detenido) para preguntar acerca de su liberaciép. SI
usted tlene alguna pregunta o queja concernlente a esta orden de detenclén, por favor contacte la Linea para Repo
Informaclén de ICE ERO al (888) 3514024, Para quejas relaclonadas a violaciones alegadas de derechos civles o libertades
civiles conectadas a las actividades de DHS, por favor contacte al Jolnt Intake Center (Centro de Admigién) al (877) 2INTAKE
(877-246-8263), Sl usted cree ser un ciudadano de los Estados Unldos o victima de un crimen, por favor avisele a DHS llamando
gratls al ICE Law Enforcement Support Center (Centro de Apoyo de ICE para las Agenclas para el Cumplimlento de [a Lgy) al

(866) 44B-8803.

Le Département de la Sécurité Nalionale (en anglais: DHS) a émis un ordre d'arrét d'immigration contre vous. Un ordre d'arrét
d'immigration est un avis & un organisme d'application de [a loi que DHS a | intention d'assumer votre garde (aprés votre libération)
existe cause probable que vous soyez sujet & I'expulsion des Etats-Unis en vertu du droit fédéral de I'immigration. DHS a demandé
I'agence d'application de la lol qul actusllement vous détient, de vous maintenir sous garde pendant une période n'excédanl pas 48
heures apras avoir été libéré en fonclion des accusations ou condamnations criminelles contre vous. Sl DHS ne vous prend pas en
garde & vue au cours de cette période de 48 heures supplémentaires, vous devez contacter votra gardlen (I'agence qui vous
retient aujourd'hui) pour enquérir au sujet de votre libération. SI vous avez une question ou une complalnte au sujet de cefte
demande, veulllez contacter la Ligne pour Rapporter et d'Information de ICE ERO au (888) 351~4024. Pour les plaintes relatiy
des vlolations présumées des droits et libertés clvils liés a des activités de DHS, veuillez contacter Joint Intake (Centre
d’Admlssions) au (877) ZINTAKE (877-246-8253). S1 vous croyez que vous étes un citoyen américaln ou victime d'un crime,
veulllez prévenir DHS, en appelant gratuitement ICE Law Enforcement Suppart Center (Centra d'Appul de ICE pourles

Organismes d’Application de la Loi) au 855 448-6803.

AVIS AU DETENU
jar i

es &

AVIS0 AO DETENTO
O Departemento de Seguranga Intema (DHS, pela sigla americana) emitiu uma ardem de custddia imigratéria em seu nome. Este
documento & um aviso enviado as ag&nclas de aplicagdo da lei de qus 0 DHS pretende assumir a custédia da sua pessoa, caso sej
libertad. O DHS pedlu que a agéncia de aplicagio da lel encarregada da sua etual detengio mantenha-o sob custédia durante, no
méximo, 48 horas ap6s o periodo em que seria libertado pelas autoridades estaduais ou municlpals de aplicagéo da lei, de acordo cpm
as respectivas acusagoes e penas criminals. Se o DHS nao assumir a sua custédia durante essas 48 horas adlclonals, voce dgvera
entrar em contato com a agéncla custodlante (a agéncia de aplicag&o da lef ou qualquer outra entldade que esteja detendo-o0 no
momento) para obter Informag&es sobre sua libertagéo da custddie estadual ou municipal. Caso voce tenha alguma reclamagdo
fazer sobre esta ordem de custédia Imigratérla ou relaclonads a violagdes dos saus dlreltos ou liberdades clvis decorrents
atividades do DHS, entre em contato com o Joint Intake Center, que seja o Centro de Entrada Conjunta da Agéncla de Controle
de Imlgraglio e Alfandega (ICE, pela sigla americana) pelo telefone 1-877-246-8253. Se vocé acraditar que é cldadao dos EUA ou
estd sendo vitima de um crime, Informe ao DHS, ligando para o Law Enforcement Support Center, que seja o Centro de Apglo
para Aplicagfio da Lel do ICE pelo telefone de ligagéo gratuita (856) 448-8803.

das
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THONG BAO CHO NGUWO! BANG B| GIAM

B4 An ninh Noi dia My (DHS) ¢6.l&nh glam gity dng/ba vi Iy do lién quen @én ludt ditnl. Lénh giam gite vl Iy do lign quan dén ludt di tr 13
thdng béo clis DHS cho cic co quan thi hanh ludt phdp [4 DHS c6 ¥ dinh dénh thim quyn 48 tam gitr dng/ba (sau khi dng/a durec tha).
Ly do I3, theo luit di tri ciia li8n bang Mg, DHS cé ly do chinh d4ng &4 xép éng/ba vao dign cb thé b] tryc xullt ra khdi M§, DHS 43 y&u

u co quan thi hanh [uat phap, noi dang giam éng/ba, phsi tiép tyc giam 8na/ba thém cho d@én téi da khong duge qua 48 tiéng ddng hd,
thdi Giém ma dng/ba col nhur 82 durere tha, cin cr vao 1&i budc tdi hodic ban &n két téi clia téa. NEu trong véng 48 tiéng ddng hd b
sung ndy ma DHS khong dén nhan 6nglba, thl ng/ba nén llén lac v&l nhan vign quan Iy ctia minh (noi dang giam gl 6ng/ba) g&
biét chi tiét v3 vdn G2 dugc tha ra khoi nha giam. Néu onga cé thic méc hodc khiéu nal vé Ignh tam gl nay, xin lién lac véi IGE
ERQ Detention Reporting and Information Line & s6 (888) 3614024, Néu éng/b c6 phan nin vA céic hoac dfng, cong tic cil
DHS ma 6ng/ba cho [a ¢é vl phgm @én dan quyén hojc ty do dan quyén, xin l18n Iac Joint Intake Center & b (877) 2INTAKE
(877-246-8253). Néu dnglba tin ring minh ¢6 quéc tich M§, hojic minh I3 nan nhén trong vy t§l, xin gol ICE Law Enforcement

Support Center & 28 @l¢n thogl midn phl (855) 448-6803 @& bio cho DHS blét.

HNBENES

£EELRLY (DHS) ERE—RNES. HiMETNIH. BROZSNENSEHRIUEHRE
IR7EDHS AMEHMIBM (FEMBXMPIEN T2 ®) BEHRERERFBEE BMHEREAR
IR RS REE S, DHS EA{IR{rMARMHUEHEEHEREMHE LR R EREEY
TRBY4BNEF BN SESTINE . INRIEB48/MFNDHS RN,  APIRET BURR L RETRE A
(F4HMMRYERIT) E03S N (RRRILAYEE. INR(REEENE S H EFRRaER{LiF « HFHikICE

- ERO #RR&(E B 844 (888) 351-4024, EFIHRDHSH MR RIENE HITE MRS

. iBTt&EEEREESINZEISI SRS D (ICE Joint Intake Center)  (877) 2INTAKE (
877-246-8263) . MEMMBEMRERAARXEREE, HtLEHBRESANABIIEY |
$%h,s (ICE Law Enforcement Support Center) &£41DHS, H&#HiL SR (855) 448-

6903,
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